creator or settlor pays the premiums directly to the insurance company. The trustee has no active duties until the death of the insured. Upon the happening of that event, he collects the proceeds of the policies, and invests or otherwise disposes of them as the settlor has directed in the trust agreement. The unfunded trust is the more popular form, 4 since it requires the least initial capital; and most active business men think they can invest their own accumulated funds more profitably than can a trust company. In a funded trust, the settlor, at the time of the agreement, deposits with the trust company sufficient money or securities so that the trustee will be able to pay the premiums on the policies out of the income of the fund. The trust res, on the death of the settlor, consists not only of the proceeds of the insurance policies, as in the unfunded trust, but also of the fund from which the money for premiums has been derived. Minor variations from the two main types are found in the cumulative and retiring insurance trusts. In the cumulative type the settlor pays periodically to the trustee a fixed sum which is more than enough to cover the premiums on the policies. The trustee pays the premiums and invests the surplus. This invested surplus eventually becomes large enough to provide an income sufficient to pay the premiums, and an ordinary funded trust has been created. In the retiring insurance trust, as the surplus fund grows, insurance is retired, resulting eventually in an ordinary trust of personal property without insurance features.
A classification of insurance trusts from the standpoint of function, instead of method of creation, would require mention of the business life insurance trust. Its purpose is to provide a fund *for the purchase of a deceased partner's interest by the surviving partners', or the purchase of a deceased shareholder's interest in a close corporation by the surviving shareholders. The life of each person concerned is insured to the extent of the value of his interest, and the policies are made payable to the trustee under the trust agreement. While it would be possible to have the policies payable directly to the survivors, it is usually advantageous to have 'Leading trust companies estimate that about 95 per cent of insurance trusts are unfunded. a trustee in order to assure all parties that the business plans contemplated when the policies were executed will be carried out. ' The forms of business life insurance trusts are much less standardized than the forms for the ordinary funded and unfunded trusts. If a partnership, with two partners having an equal interest in the business, wishes to set up a business insurance trust, each partner ihsures the life of the other, making the policy payable to the trustee, and obligates himself to maintain the insurance so long as the agreement remains in force. The agreement provides that the survivor shall have the right and the duty to purchase the other's share. If a close corporation is involved, it is sometimes provided that the corporation shall take out the insurance, pay the premimns, and buy the shares of the deceased shareholder. The power of a corporation to assume such obligations is doubtful in many jurisdictions, and some trust companies, on that account, will not accept such trusts. In New York, for example, Section 664 of the Penal Law 6 provides in part as follows:
"A director of a stock corporation, who concurs in any vote or act of the directors of such corporation, or any of them, by which it is intended: "5. To apply any portion of. the funds of such corporation, except surplus, directly or indirectly, to the purchase of shares of its own stock . . . Is guilty of a misdemeanor."
In Topken, Loring & Schwartz, Inc. v. Schwartz ' an employee of a corporation had agreed to sell, and the corporation had agreed to buy, certain shares of stock in the corporation owned by the employee. The employee refused to sell. Although there was no evidence that the corporation had no surplus, the New York Court of Appeals denied specific performance to the corporation, despite the fact that the shares were unobtainable in the market. The court decided that, since the corporation might not have had a surplus at the time of performance, its promise to buy THE FINANCIAL DIGEST, May, 1928, 4. 7249 N. Y. 2o6, 163 N. E. 735 (1928). might not be enforceable; hence there was no consideration for the promise to sell.
A further difficulty might arise if the corporation were the beneficiary of the insurance policy, and the insured shareholder died in straitened circumstances. Statutes generally provide that beneficiaries of insurance policies are entitled to the proceeds as against the creditors of the insured, with some limitations," but it is by no means settled that such statutes apply when a corporation is the beneficiary. These difficulties may be avoided by having each shareholder take out policies on the lives of the others for an amount sufficient to buy his proportionate part of the shares of a deceased shareholder.
Since one of the main objects of the business trust is to assure a fair price for the shares in a partnership or corporation, the clauses in the trust agreement, fixing the price, are among the most significant. The parties may, and sometimes do, agree that this price shall be determined by the amount of insurance. More often an arrangement is adopted by which the value of the business, including its good will, shall be revalued periodically. A further desirable provision is to change the amount of the insurance to correspond to the changed valuation. If the business insurance trust involves a close corporation, the shareholders, on making the agreement and taking out the policies, will generally assign their shares to the trustee, to facilitate carrying out the provisions of the trust on the death of a shareholder.
CREDITOR'S RIGHTS
One of the chief advantages claimed for insurance trusts is that they enable the settlor to build up a fund for his dependants, which will be free from the claims of his creditors. It will be wise at the outset to distinguish between the rights of creditors of the cestni qie vie (the person on whose life the insurance is carried) and the creditors of the settlor or insured, where the settlor or insured is not the cestui que vie. A cestui que vie who is neither the insured nor a beneficiary has no interest in the policy, and his creditors have no claim to it. 9 No cases seem to have presented squarely the problem of the rights of creditors of the settlor in a funded insurance trust. So far as the insurance itself is concerned, if the insurance is payable to the estate of the insured, the proceeds must be distributed by his executor among the creditors of the estate. 10 Where the policy is payable to some third person, it would seem to follow that, if the insured has only a privilege of paying the premiums, and all rights are vested in the beneficiary, the insured's creditors or their legal representatives are entitled to nothing. It is now well settled, in every state except Wisconsin," that, if the right to change the beneficiary has not been reserved, the interest of the beneficiary is vested in the sense that it cannot be defeated if the conditions precedent to the duty to pay are satisfied.' 1 2 It is no longer the property of the insured, and his creditors can claim no share of the proceeds, 13 unless there has been a fraudulent conveyance.
14 These rights of the beneficiary were at first secured through statutes intended to protect the wife and children of the insured. The two earliest enactments provided that a married woman could take out insurance on the life of her husband and receive the proceeds free from claims of his creditors or their representatives. 15 Later statutes in most of the states are to the same effect. In North Carolina a similar provision is thought impor- 870, 872 (I9O6) , where the court said: "The amount of insurance purchased by the excess of premiums paid out of the husband's property did not belong to him in his life time and formed no part of his estate after his-death.
He never owned-any part of the policy which belonged wholly to his wife... "
I'VANCE, INSURANCE (1904) It is provided that all moneys and benefits accruing from insurance shall inure to the named beneficiary, if the annual premiums do not exceed $5oo, and, if they do, "a like exemption shall exist which shall bear the same proportion to the moneys, benefits, privileges, and immunities so accruing or growing out of such insurance that said five hundred dollars bears to the whole annual premiums paid." 20 The New York statute 21 is similar to that of California, except that all the excess is made "primarily liable for the husband's debts". This excess, however, cannot be reached directly, but only by a bill in equity, and after the other assets of the estate have been found insufficient.
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A creditor need not wait for the death of the insured and perhaps run up against the bar of the Statute of Limitations, but may, during the life of the insured, impose a lien on proceeds procured with premiums in excess of $5oo, and may enjoin the insured and his wife from assigning the policy except in subordination to the rights of creditors.
23
Just what the effect is in New York of a reserved right to change the beneficiary is not clear. One case indicates that, if this right is reserved, the creditor will be entitled to no rights under the policy, 24 while an earlier case seems to reach the opposite conclusion . App. Div. 757, 197 N. Y. Supp. 56o (1922), aff'd, 236 N. Y. 588, 142 N. E. 295 (1923) .
During the life of the insured the question usually arises under the Federal Bankruptcy Act. Section 6 allows the bankrupt the "exemptions which are prescribed by the State laws in force at the time of the filing of the petition". 3 1 Section 70 in effect provides that all property shall pass to the trustee in bankruptcy which the bankrupt could, by any means, have transferred, provided that, if the bankrupt has a life insurance policy with a cash surrender value, payable to himself, he may pay to the trustee such cash surrender value and then hold "such policy free from the claims of creditors participating in the distribution of his estate". 32 The relation of these sections was decided by the case of Holden v. Stratton, 3 3 where the court held that Section 70 was limited by Section 6, rather than that Section 6 was limited by Section 70; that is, that insurance exempt by the state statute did not pass to the trustee in bankruptcy, even though it could have been transferred by the bankrupt. The construction of the proviso in Section 7o-a came before the court in the case of Burlingham v. Crouse, 34 where the question presented was whether the statute meant that all insurance passes to the trustee in bankruptcy but the bankrupt can regain those with a cash surrender value, upon payment of such surrender value, or that only those policies pass which have a cash surrender value. The court, by its decision, adopted the latter construction, saying, "We think it was the purpose of Congress to pass to the trustee that sum which was available to the bankrupt at the time of the bankruptcy as a cash asset, otherwise to leave to the insured the benefit of his life insurance." 35 But the Supreme Court has not been too lenient on the bankrupt, for it has held that, though there is no express provision for a cash surrender value, yet, if it is the custom of the company to pay one, the policy has a cash surrender value under the act. 36 "130 STAT. 548 (1899), II U. S. C. § 24 (1926 There was formerly a great deal of confusion in the lower federal courts as to the effect of a reserved right to change the beneficiary ; 3 7 but the Supreme Court finally settled this question, in the case of Cohen v. Samuels, 35 by allowing the trustee to have the cash surrender value of policies payable to a person other than the insured, but in which the insured had reserved a right to change the beneficiary. It is pertinent here to consider the policy of the law in regard to the claims of creditors to the insurance of their debtor, because, for the purposes of the principal problem, this is more important than the settled law. The statutes, in general, protect the beneficiary from claims of the insured's creditors. It is submitted that this should be the law, even in the absence of statutes, because it is the logical result of the proposition that the interest of the beneficiary is vested and indefeasible, and it is in line with the policy which gave rise to the statutory declarations. The attitude of the courts is clearly stated in Weil v. farquis:
3 '
"The policy of the law, even where the rights of creditors may be adversely affected, favors the wife to whom her husband has attempted to secure the benefit of insurance upon his life A striking example of the application of this policy is contained in the leading case of Central Bank v. Hune.
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Hume had several life insurance policies payable to his wife. For about five years prior to this action he had paid premiums on them, although during that time he was insolvent. After his death a creditor sought to get the money paid for premiums while the deceased was insolvent. The court decided in favor of the wife, with the result that the creditors got nothing. The court said:
In re Orear, 178 Fed. 632 (C. C. A. 8th, I9io), holding that the cash surrender value of such a policy passed to the trustee in bankruptcy. Contra: in re Young, 2o8 Fed. 373 (N. D. Ohio 1912 "Conceding, then, in the case in hand, that Hume paid the premiums out of his own money, when insolvent, yet, as Mrs. Hume and the children survived him, and the contracts covered their insurable interest, it is difficult to see upon what ground the creditors, or the administrators representing them, can take away from these dependent ones that which was expressly secured to them in the event of the death of their natural supporter." 41
Whether this attitude will continue is, of course, difficult to say. If insurance is used as a protection or in the nature of an indemnity contract, the courts will probably favor the beneficiary; but, on the other hand, if, in order to evade creditors or taxation, insurance is used merely as a device for enlarging the estate, one cannot be nearly so confident in predicting the judicial attitude.
Turning to the specific problem of the creditor's rights against an insurance trust, the simplest case is one where the trust fund is to become a part of the estate of the settlor, or is to be paid over to his executor and distributed according to the will of the settlor. During the life of the insured the trust would be for the benefit of the settlor; he would be the sole cestui que trust; and his creditors would be entitled to rights under the insurance contract and to the securities held in trust. The trustee can have no interest in the proceeds, so that the fact that he is the named beneficiary should make no difference. After the death of the insured, the whole trust, having become, by its terms, part of the assets of the creator, would, of course, be available to his creditors.
A more difficult problem is raised if the ultimate beneficiary of the trust is the wife of the settlor. Let us assume first that the trust is irrevocable, and that no right to change the beneficiary has been reserved in the contract of insurance. If there has been no intent to defraud creditors, it is difficult to see how this trust differs from any other trust created inter vivos. This would undoubtedly be so, unless the court should adopt the suggestion made by Surrogate O'Brien in It re Hartnan's Estate, 4 2 that an insurance trust is one for the benefit of the settlor because today "1 Central Bank v. Hume, supra note 4o, at 2o8, 9 Sup. Ct. at 45.
'Supra note 8. every man feels a need for insurance and so the trust is one which gives solace and comfort to the creator by providing for this need. Moreover, even without the trust, the beneficial interest of the wife in the insurance would be vested and so the husband would have no rights which his creditors could claim. It would seem clear that, on the death of the insured, in those states which provide that the proceeds of insurance shall be exempt from claims of creditors of the insured or the husband, such creditors could have no rights. In New York and California, however, the question is more complicated, because of the peculiar provisions of the statutes of those states.
The problem is squarely raised whether the courts will give to this new device the legal consequences of an insurance contract and allow the creditors their share, or regard it as a trust and refuse to allow the creditors anything. In New York the statute 4 " clearly provides that proceeds procured with premiums of more than $500 shall be liable to creditors' claims, in the case of an unfunded trust. Whether this will be extended to cover a funded trust would seem to depend on the attitude of the court. If a court should regard the iunded trust with favor, or the statute with disfavor, it would not be compelled to extend the rule, because a distinction could be made on the ground that, in an unfunded trust, the trust res was only the insurance proceeds, which could be identified and claimed by a creditor. In a funded trust, however, the proceeds become an integral part of the trust created inter vivos, and, if the creditors could not attack the whole trust, they could not attack a part of it. It would be more logical to argue that the difference between a funded and unfunded trust is not so great as to make it necessary to refuse creditors rights in the one when they are given rights in the other, because the insurance proceeds come to the trustee in cash, and there is little difficulty in removing it, or the securities bought with it, without disturbing the trust as a whole. It is true that in the past the wife's interest as the beneficiary of an insurance policy has been protected by the courts; but, if it seems to the court, especially in the first few cases to arise, that the trust is being used to evade just claims, it may easily be that the trust device will be ignored.
Suppose that the trust is revocable. Clearly, under the Bankruptcy Act, the trust assets are available to creditors. 4 4 But if the trust is by its terms irrevocable, and yet the contract of insurance has in'it a reserved right to change the beneficiary, the same problem would arise as has been discussed previously, and the result of the case would depend on which of the two clauses the court thought should govern.
No funded insurance trust has yet been held invalid as an accumulation, 4 but, if one should be, other questions would arise. If the income goes to the settlor, then it would be a trust for the benefit of the settlor and so subject to his creditors. 40 But if the income goes to the next eventual estate, 4 7 the questions would, from the point of view of a creditor, be the same as if the trust were not invalid as an accumulation.
Thus it may be suggested that a funded insurance trust has no legal functions which are essentially different from insurance. In other words, the purpose of a funded insurance trust is to accomplish that which insurance alone accomplishes, unless there is a desire to avoid liabilities such as taxation or creditors' claims. In view of this, it is submitted that if insurance trusts are a useful device their successful execution should be aided and not hindered by the courts, but, on the other hand, where an attempt is made to set up the trust in order to avoid duties and liabilities which would otherwise attach to the insurance, the technical bar of a trust should not be permitted to be effectively interposed.
Creditors of the beneficiary of a funded insurance trust are faced with few problems that are peculiar to such trusts. In general, their rights will depend on the nature of the beneficiary's interest, which will, in turn, be determined by the terms of the trust. After the interest of the beneficiary vests in possession, "Supra note 32. ' the insurance proceeds become a part of the trust res and the whole should be treated as any other trust of personalty. From the point of view of the beneficiary this trust has no characteristics of insurance, and is not different from a situation where the insured makes the policy payable to his executor and directs the executor to hold the money in trust for the named beneficiary.
THE RULE AGAINST PERPETUITIES
A pitfall carefully to be avoided in the creation of life insurance trusts is the rule against perpetuities. While an extended discussion of this highly technical subject is not within the scope of this article, 49 a brief mention of the rule, pointing out the main problems involved in the application of the rule to insurance trusts, will not be out of place. The rule against perpetuities, designed to aid the free circulation of property, requires that by the end of a certain period there shall be persons alive who, by joining, can convey absolute title to the property, and that by the end of that period the interest of each person in that property shall have become fixed and certain (i. e., have vested) as vested life estates, vested remainders, etc. If, by any possibility, these conditions might not be satisfied within S In most states the settlor can provide in the trust instrument that the interest of the beneficiary in the life income from a trust shall be inalienable and free from the claims of the beneficiary's creditors. He cannot, in general, so limit a beneficiary's interest in the principal fund. Therefore, if a settlor provided that his son should receive the income from the proceeds of the policy until he was thirty, and that the son should then receive the principal fund, the settlor could provide that the only interest which the son could assign, or which would be liable for his debts, would be the right to receive the principal at the age of thirty. In New York and several other states the settlor cannot, in general, render an alienable trust inalienable; but the statute provides that the interest of a beneficiary to collect the income of real or personal property and apply it to the use of, or pay it over to, the beneficiary, is inalienable and exempt from his debts up to a sum reasonably necessary for his support and maintenance. This sum varies with the person and usually is liberal. N. Y. the permissible period, the whole gift is bad. At common law this period was twenty-one years after the death of the survivor of any number of persons who were alive at the time of the creation of the interests, with an allowance between the death and the beginning of the twenty-one years of an actual period of gestation of an infant conceived, but not born, before the death of such survivor. 50 In some states this period has been changed by statute.51
Where an actual minority is a part of the permitted period, the minority need not be that of a person in being at the creation of the interests, but the minor must be born, or at least conceived, before the end of the lives in being at the creation of the interests.
In all cases, the measuring "lives in being" must be in being at the date of the creation of the interests involved.
5 2 In the case of a will, this means at the testator's death, since that is the date as of which the will speaks, and not the date of the execution of the will. In the case of any other instrument, the lives must be in existence at the date of the instrument. Since very few insurance trusts are created by will, most of them fall into the latter category. The difference becomes important in attempting to provide for after-born children, who will, of course, be in being at the date of the testator's death, but who are not in being at the date of the trust agreement.
Although the duration of a trust is, in general, not limited by the rule against perpetuities, 5 3 yet, if the interest of the beneficiaries of the trust is inalienable, in New York, and other jurisdictions having similar statutes, the trust must be limited so as to end of necessity within the permitted period from the date of the trust instrument, even though the interests of all the parties have finally vested. 54 and income of real or personal property and apply them to the use of, or pay them over to, the beneficiary, is inalienable by statute. This is the usual type of trust.
Therefore, the case of greatest difficulty presents itself in New York, where, in addition to the statutory inalienability of the beneficiaries' interests, there are the statutes limiting the period of the rule to two lives in being at the date of the trust instrument. Therefore, a trust to divide the income from the insurance proceeds among A, B, and C, three named persons in being, and, on the death of the survivor of them, to pay the principal to D, another named person in being, would be invalid in New York, though valid in most other jurisdictions. The interest of each beneficiary is vested, but the trust is not to end until the expiration of three lives in being at the date of the trust instrument.
In jurisdictions which do not follow the New York statutes, the duration of trusts is not limited by the period of the rule, even though the interestg of the beneficiaries are inalienable.
As has already been indicated, the desires of most settlors can be accomplished in any jurisdiction, without violating the rule, provided the rule is considered at the time the trust instrument is drawn.
It seems that the rule against perpetuities does not apply to the settlement options of insurance companies, although this has been doubted. 50
INSURANCE TRUSTS AND THE LAW OF ACCUMULATIONS
The Century Dictionary defines an accumulation as, "The adding of the interest or income of a fund to the principal, pursuant to the provisions of a will or deed preventing its being expended. The law imposes restrictions on the power of a testator or creator of a trust to prohibit thus the present beneficial enjoyment of a fund in order to increase it for a future generation. Black's Law Dictionary states that, "When an executor or other trustee masses the rents, dividends, and other income which he receives, treats it as a capital, invests it, makes a new capital of the income derived therefrom, invests that, and so on, he is said to accumulate the fund, and the capital and accrued income thus procured constitute accum idations." 58
The test of an accumulation which is used most frequently by the courts is that found in Hascall v. King, 9 wherein it is stated that the disposition of an estate which the rule aims to prevent is such as would deprive someone of the present enjoyment of each and every dollar of the net income and augment the value of the trust estate.
Prior to 18oi, when the Thellusson Act 00 went into effect, there were no statutory restrictions on accumulations in AngloAmerican law; nor, indeed, had the limitation beyond which an accumulation was invalid at common law been decided. There were, to be sure, decisions to the effect that an accumulation not in excess of the permissible limitation under the rule against perpetuities was valid, 1 but no case arose in which the estate was bound to vest within the permissible period under the rule against perpetuities, but which directed an accumulation beyond this period.
On July 2I, 1797, Peter Isaac Thellusson 62 died, devising his property to trustees, to accumulate the income during the lives of his sons, grandsons, and grandsons' children living at his death, of whom there were seven and two en ventre sa mere, and then, at the death of the survivor, to transfer the property in three lots to the then living eldest male descendants of his three sons. The will was attacked by the Thellusson family on the ground, inter alia, that the accumulation was directed for too long a period, but the court declared itself powerless to hold the accumulation invalid at common law. It should be noted in connection with the Thellusson case that the testator's residuary property at the date of his decease had an estimated value of £6oo,ooo. Mr. Morgan, of the Metropolitan Life Assurance Society of England, the best known actuary of his day, computed that the probable term of this accumulation was close to eighty years, and that, assuming it would increase at the current low rate of five per cent per annum, it would in seventyfive years, amount to £23,299,6i 1.'3 The staggering proportions to which the corpus of this trust might grow, 64 coupled with the lack of any restraint upon the right to accumulate, resulted in the passage of the Thellusson Act." 5 This act provides that accumulations are valid only:
(a) during the life of the grantor; (b) for a term of twenty-one years from his death; (c) during the minority of anyone who shall be living at the time of the grantor's death; (d) during the minority of one who, under the trusts of the instrument, would, for the time being, if of full age, be entitled to the income.
These periods are alternative and only one may be chosen; two or more of them cannot be made consecutive periods for accumulation. 6 6 Unlike limitations which violate the rule against perpetuities, a direction which violates the statute restraining accumulations is not entirely void, but is valid to the extent of such one of the four statutory periods as is operative, and is invalid only for the excess over such statutory period. In 1828 New York passed a statute making accumulations valid during a minority only," 8 and then only if solely for the benefit of the minor involved. At present Illinois and Pennsylvania follow England. Arizona, Michigan, Minnesota and Wisconsin follow New York with reference to realty; Alabama is also in accord with New York as to realty, but, in addition, permits an accumulation of the rents and profits thereof which does not exceed ten years. 0 9 Indiana and Montana follow New York with reference to personalty. 0 The limit beyond which an accumulation may not be directed at common law has never been decided. There are cases holding that an accumulation which is not to exceed the permissible period under the rule against perpetuities is valid, 71 but no case at common law has set a period beyond which a direction to accumulate is invalid. Where a court, in a jurisdiction lacking a statute restraining the right to accumulate, wishes to place a restraint on the right, in a case in which the estate is bound to vest within the period allowed under the rule against' perpetuities, but which directs an accumulation beyond this period, it is submitted that the sound rule is to limit the right to the permissible period under the rule against perpetuities. 7 2 The following alternatives are open to a court:
(I) It may declare the whole direction invalid under the rule against perpetuities; because, although there is no restraint on the power to alienate' or the fact of alienability, the income is tied up for a longer period than is permitted by the rule, and the direction to accumulate is a condition precedent to the gift over. An argument against this construction is that it is a distortion of the rule which is, after all, concerned with the vesting of estates and the probability of their alienation, and not with the tying up of income. A possible answer to this is that the vesting of property without its fruits gives the person in whom it is vested an emasculated estate; and the vesting of a bare estate without its profits is so negligible as to contravene the spirit, if not the letter, of the rule. Construction (i), however, would entirely defeat the creator's intention, and courts tend to uphold trusts as much as possible.
(2) It may cut the accumulation down to the permissible period of the rule against perpetuities and sustain the rest, thus doing at common law what other jurisdictions have accomplished by statutory enactment.
(3) It may apply some arbitrary period, other than that of the rule against perpetuities, as a yardstick for measuring the valid limitation of an accumulation.
(4) It may apply no period at all, and thereby place no judicial restrictions whatsoever on accumulations.
The question whether a funded insurance trust is an accumulation, within the meaning of the rules and statutes relating thereto, is of importance in only a few states. The policy will generally be on the life of the settlor; and therefore the accumulation will be limited to last not longer than the period permitted under the rule against perpetuities or under the Thellusson Act. Only in those states in which settlements of property which involve an accumulation of the income may not last longer than the minority of the person benefited does the problem become acute. As has been indicated, these states are Alabama, Arizona, California, Indiana, Michigan, Minnesota, Montana, New York, North Dakota, South Dakota, and Wisconsin. New York has solved the problem by a statutory declaration in its Personal Property Law that such trusts do not involve an accumulation. It is still a question whether the statute applies to trusts of realty.
This question is not entirely a new one in the courts, for it has been litigated three times in England, once in Scotland, and once in New York. Each of these cases, however, involves a testamentary direction by a testator to purchase insurance with the income of his estate, rather than a direction by a living settlor to use the income of a given fund to purchase insurance. The same arguments are applicable, however, to funded insurance trusts as to the testamentary directions in the cases which we are about to consider. Bassil v. Lister 73 was a case in which a testator directed his executors to pay, out of the income of his property, the premiums on policies of insurance on the lives of two of his sons. The question was whether this direction was valid or whether it was an accumulation within the meaning of the Thelluson Act, and therefore only valid for a period of twentyone years. The court held the direction not to be an accumulation. The reasons assigned by the court for reaching this result were:
(i) That the Thellusson Act was aimed against the accumulation of rents and profits as such 74 (i. e., by the addition of the income directly to the corpus), and not to an accumulation which is incidental to the real purpose of the trust, the purchase of insurance.
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(2) That the resulting accumulations cannot be traced to any particular premiums, 7 5 the whole fund being productively employed by the insurance company.
(3) That what the estate would receive back was not the accumulation of the income, but the realization of a contract right.
Other arguments which have subsequently been made in support of this result have been:
(4) That "the proceeds of the policy may well go to persons other than the ultimate beneficiaries of the trust", there being no augmentation of the corpus.
(5) That the policy is merely a device for preserving the property, and not for increasing it.
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(6) That insurance policies are a necessity, and that there is therefore no deprivation of present enjoyment. 7 (7) That the letter of the statutes has not always been followed, and insurance trusts are sufficiently desirable to warrant another exception to the statute. The first argument, that it is not an accumulation of income as such, opens the question how the Thellusson Act should be construed. Since it is a restriction on the common law, must it be strictly construed? Vice-Chancellor Sir J. G. Turner, in Bassil v. Lister, would have limited it to its facts. But the application of the statute has not been limited to the facts of the case which precipitated its passage ;7S its terms are general and comprehensive, and its application has been wide. Any case which fits the description of an accumulation should be governed by the restrictions prescribed in the statute. Unless, then, we can find something economically or socially distinguishable between insurance trusts and ordinary directions to accumulate, we are forced to apply the statute.
The second argument, that there is no hoarding of the income and that it is impossible to trace the accumulations from any particular premium, could have been made in favor of the direction in Thellusson v. Woodford, 7 9 yet that is the very case which precipitated the passage of the Thellusson Act. Peter Isaac Thellusson did not direct that the income from the corpus of his estate should be earmarked and kept separate, in a vault, for the ultimate beneficiaries; he directed that the income should be reinvested in other real estate, which is undeniably similar to the purpose to which the premiums in the hands of the insurance company are put. Furthermore, insurance policies had no cash surrender value at the time of the Bassil v. Lister litigation, but today, with the exception of term insurance, they have such a cash value. Hence, with each succeeding payment to the insurance company, we are able to trace the result of the accumulation. The third argument was also assigued as the basis of the decision in Cathcart's Trustees v. Heneage's Trustees," 0 where the testatrix empowered her trustees "if they saw cause, to make insurance on the life of her nephew", and to pay the premiums out of the income of the testatrix's estate. They paid premiums for more than thirty-seven years, the sum realized on the policy being ' For a good account of the act's early treatment by the courts, see HAR-CRAVE, op. cit. supra note 63.
, Supra note 6I. 0 IO Sess. Cas. 1205 (Scot. 1883).
less than the premiums paid. It was held that there was no accumulation in that case. The court argued that the proceeds which fall to the estate "do not arise out of accumulation, but out of contract", and because of this fact the device was not invalid. Admitting that this is true, what difference should it make? Indirect accumulations are no more to be countenanced than direct ones."' There is here an augmentation of the corpus and that spells out an accumulation within the technical meaning of the word.
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The fourth argument, basing the validity of the device on the fact that the accumulated income may go to someone other than the recipient of the corpus, is invalidated by Matter of Sands, 83 where the testator provided that his business should be continued and the profits thereof paid to his executors until the majority of his youngest child, the segregated profits then to be divided among his wife and children, the "fee" of the business passing to his residuary estate. The court unhesitatingly called this an invalid accumulation, irrespective of the fact that the "fee" of the business was not augmented by the accumulation of income in the hands of the executors for persons other than his residuary legatees; saying that, since it was an accumulation which was not wholly for the benefit of minors, it was invalid. The fact that the amount realized was less than the sum of the premiums paid out probably influenced the court in Cathcart's Trustees v. Henea.qe's Trustees, although it seems logically irrelevant.
The fifth argument is based on cases in which the income was used to keep the corpus from depreciating in value. In Re Gardiner 84 the testator directed that a yearly sum be set aside, out of leaseholds which had thirty-three years to run from the date of the testator's death, to pay the premiums on a policy of insurance to secure the replacement, at the end of the term, of the capital that would be lost through the expiration of the leaseholds. This was held not to be an invalid direction to accumulate. While the principle that the income of property may be used to preserve the property is unquestioned, 8 it is not applicable to this case. The cases invoking the principle are cases in which there was an unquestionably valid direction of income, the expenditures for preservation being merely incidental thereto, whereas in our case the entire expenditure is for preservation. Furthermore, in these cases the expenditures were necessary, all other things being equal, to make the corpus of approximately the same value when it finally vested as it was at the creation of the trust; but in the case under discussion, far from preserving, it is being used as a means of creating an estate-augmenting the principal. The sixth argument was made in the New York case of In re Hartm an 's Estate," 6 where a testator created a trust, directing his executors to set aside an annuity sufficient to pay the premiums on a policy insuring the life of his son-in-law. The question was whether such a trust was void as creating an accumulation within the meaning of the New York statute, and the court held that it was not an invalid accumulation. Surrogate O'Brien, in attempting to show that there was no deprivation of present enjoyment of the net income, said:
"So far as present enjoyment of the fund is concerned, the present benefit includes, with all those who in one way or another participate, the beneficiary of the insurance, testator's daughter. Life insurance has come to be a vital factor in the life of our people. The present comfort, solace and protection of an insurance policy in the household is properly placed close to, if not among, the necessaries of life, and is secured with a sense of satisfaction and of duty fulfilled by the many as they would make sure of the coats on their dependents' backs or the roofs over their heads. What a source of present comfort this insurance is here to one who has been cut off in every other respect from participation in her father's substantial estate! Viewed in a practical light, this insurance means just so much of the expenses of the household of the insured and beneficiary covered, as they might -themselves otherwise expend on insurance." 87
The most patent argument against the learned surrogate's position is that "present comfort, solace, and protection" is not money. The test which he is attempting to satisfy is whether or not there is a deprivation of enjoyment of income, and by that is meant a deprivation of cash. Furthermore, the statement that insurance (particularly life insurance, with which we are mainly concerned) is "properly placed close to, if not among, the necessaries of life" is open to grave doubts. This, coupled with the fact that the settlor's direction to purchase insurance results in an augmentation of the corpus, renders the argument open to serious attack.
The surrogate's argument would seem to apply just as well to the case of a savings account into which the settlor ordered his trustee to put some of the income; for savings are almost as much a necessity, and serve almost the same purposes, as insurance. 8 8 The last argument, and the one which is probably the strongest, is that, since the letter of the statutes against accumulations has not always been followed, and since funded insurance trusts seem so desirable socially, they should constitute another exception to the statutes. New York has accomplished this result by statute.
For instance, accumulations resulting from an unforeseeable inability to devote the entire income to an otherwise valid use directed by the settlor have been held valid on the ground that Supp. 672 (i929) it was decided that the testator's son-in-law, whose life was insured under the terms of the Hartman will, should be charged with the transfer tax on the annuity necessary annually to pay the premiums, since he was the insured and received the benefits of the provision in the will. One can imagine the alleged enjoyer pawning his possessions to pay the transfer tax on a benefit which will some day accrue to persons other than himself. It is submitted the learned surrogate would not have been adopting a position inconsistent with that taken by him on the accumulations point, had he taxed the transfer to the trustee rather than the insured. One's inclination is to say that the beneficiaries of the proceeds of the policy should pay the tax; the strongest legal position, so far as consistency is concerned, would be to tax the trustee; to tax the insured seems surprising. Cf. In re Haedrich's Estate, 236 N. Y.
Supp. 395 (1929).
they are purely accidental;8' and, similarly, a direction to keep the property in repair in order to prevent its depreciation in value has been upheld on the ground that new rights, privileges, or immunities are not being created, when in fact they are.
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Since this is true, and since every court that has passed on the validity of a testamentary direction to purchase insurance with the income of an estate " has evidenced its desire to uphold the validity of a direction to purchase insurance, by holding that it does not contemplate an invalid accumulation, despite able argument by counsel and text writers 92 for the opposite view, we may expect courts to continue deciding the same way. The difficulty with this argument is that the cases are old, and, with the exception of In re Hartman's Estate and Cathcart's Trustees v. Heneage's Trustees, are English cases. It may well be that the English cases have established the law there, but they would only be persuasive authority, at best, in an American jurisdiction. This lack of -American authority, coupled with the fact that the soundness of the decided cases is highly questionable, does not lend much comfort, by way of predictability, to the creator of an insurance trust.
The Thellusson Act provides that "the Rents, Issues, Profits, and Produce of such Property so directed to be accumulated, shall, so long as the same shall be directed to be accumulated contrary to the Provisions of this Act, go to and be received by such Person or Persons as would have been entitled thereto if such Accumulation had not been directed". 93 There was a tendency on the part of the English courts in the early cases to argue that the accumulation is a condition precedent to the gift over of the corpus and therefore the trust is entirely invalid, since the settlor has said that the gift shall vest at too remote a time, and the court cannot sub- For example, see Vine v. Raleigh, supra note 85, where income was expended to improve the condition of buildings, thus keeping them "in good, habitable repair", and In re Nesmith, supra note 85, where income was used to build a shed at a cost of $i2,ooo.
'In re Vaughn, i8 W. N. 89 (Eng. 1883) was a case in which a testator created a trust to pay premiums on a policy insuring the lives of his sons, and the court held that this was not an invalid direction to accumulate. stitute a shorter time.9 4 But courts have always tended to uphold trusts as much as possible and construe limitations as vested. These facts, in addition to the words of the act, have resulted in the determination, in the more recent cases, that only the period of invalid accumulation is bad, and the released income thus goes to the settlor or his estate (heirs, next of kin, or residuary legatees) until the time when the invalid accumulation was to end. 9 5
In a jurisdiction having a statute restraining the right to accumulate, where there is a direction that the released income shall go to the "presumptive holder of the next eventual estate", 96 the released income goes to the donee of the corpus. 9 T Typical of such statutes is that of California," 8 which reads as follows:
"When, in consequence of a valid limitation of a future interest, there is a suspension of the power of alienation, or of the ownership during the continuation of which the income is undisposed of, and no valid direction for its accumulation is given, such income belongs to the persons presumptively entitled to the next eventual interest."
It should be noted that in order for the statute to apply there must be (i) a suspension of the power of alienation or of the ownership and (2) a person presumptively entitled to the next eventual interest. If either of these is lacking, the statute does not apply, and the released income passes by intestacy. ' This applies to all American jurisdictions which have enacted statutes with reference to invalid accumulations, with the exception of Illinois and Pennsylvania, which follow England, and Alabama, Arizona and Indiana, which have no provision directing the fate of the released income. See appendix.
The provision concerning the presumptive holder of the next eventual estate, though found in Section 63 of the N. Y. Real Property Law, has been applied to income from personalty as well. In re Harteau, 2o4 N There has always been a tendency on the part of the courts to sustain as much of a trust as is valid, deleting only the invalid portions. This has been done, without exception, in hundreds of cases involving testamentary trusts, the gift over being upheld when there was an invalid direction to accumulate income. But, in the only cases of living trusts which can be found in the reports, in which there is an invalid direction to accumulate income with a valid gift over, the courts have declared the whole trust invalid. Thus Mann-Vynne v. Equitable Trust Company 100 was a case in which the settlor directed that the trustee set aside enough of the rents and profits each year to amortize a mortgage plus interest, to pay off a note, and to pay what remained to the settlor; the court, on the basis of the invalid direction to accumulate, declared the whole trust void, despite the fact that the gift over was perfectly valid. Herzig v. Herzig ""o was a similar case of a living trust in which the court reached the same conclusion.
Although the words of the statute would seem to apply with equal force to living trusts and to testamentary trusts, there is a strong argument in favor of refusing to apply it to the former. In the case of a testamentary trust the testator, having made an invalid disposition of the income, cannot redispose of it, since he is dead. Rather than declare the whole trust invalid, the court upholds as much thereof as is possible. On the other hand, where the creator of the trust is still alive, the court prefers to return the corpus and permit him to redispose of it in its entirety, rather than to apply an arbitrary rule as to the income thereof. Furthermore, it is submitted that the principle invoked by the courts in declaring the whole disposition invalid in the case of living trusts-namely, its inability to separate the valid provisions from the invalid-are peculiarly applicable to the typical funded insurance trust. The settlor's primary intention in creating an insurance trust is to provide income with which to pay premiums on life insurance and the gift over on the death of the insured is only of secondary importance. Having failed to provide a valid means of paying these premiums, the entire trust should fall, rather than confer a bene-'®2oI App. Div. 149, 194 N. Y. Supp. 5o (1922 fit, not only with the corpus but with the income as well, upon those whose bounty is secondary.
In Alabama, Arizona and Indiana, where there are statutes restraining the right to accumulate, but no statutory direction of the released income, it passes to the settlor. If the latter is dead, the income from realty passes to his heirs and the income from personalty goes to his next of kin. If there is a residuary clause in the settlor's will, the residuary legatees are entitled to the 1924, a tax equal to the sum of the following percentages of the value of the net estate (determined as provided in section 303) is hereby imposed upon the transfer of the net estate of every decedent dying after the enactment of this act, whether a resident or nonresident of the United States; i per centum of the amount of the net estate not in excess of $5o,ooo; (graduated rates follow, reaching 20 per centum of the amount by which the net estate exceeds $io,oooooo) "SEC. 302. The value of the gross estate of the decedent shall be determined by including the value at the time of his death of all property, real or personal, tangible or intangible, wherever situated-. . . (c) To the extent of any interest therein of which the decedent has at any time made a transfer, by trust or otherwise, in contemplation of or intended to take effect in possession or enjoyment at or after his death, except in case of a bona fide sale . . . Where within two years prior to his death . . . and without such a consideration the decedent has made a transfer . . . of any of his property . . and the value . . . of the property . . . transferred to any one person is in excess of $5000, then, to the extent of such excess, such transfer . . . shall be deemed and held to have been made in contemplation of death . . .
(d) To the extent of any interest therein of which the decedent has at any time made a transfer, by trust or otherwise, where the enjoyment thereof was subject at the date of his death to any change through the exercise of a power, either by the decedent alone or in conjunction with any person, to alter, amend, or revoke, or where the decedent relinquished any such power in contemplation of his death, except in case of a bona fide sale . . .
(g) To the extent of the amount receivable by the executor as insurance under policies taken out by the decedent upon his own life; and to the extent of the excess over $4oooo of the amount receivable by all other "the principle that death is the generating source from which the particular taxing power takes its being".
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The peculiar feature of the tax is that it is measured by the net estate of the decedent (after an $ioo,ooo exemption) and, in the absence of express provision in the will, 10 5 the entire burden falls on the residuary legatee.
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The tax is, therefore, usually described as a tax "not (on) the interest to which some person succeeds on a death, but the interest which ceased by reason of the death",' 10 7 as opposed to state transfer taxes, which are generally described as taxes on the right of the beneficiary to take property on the death of another,lOs since they are measured by beneficiaries as insurance under policies taken out by the decedent upon his own life . "SEc. 303. For the purpose of the tax the value of the net estate shall be determined-(a) In the case of a resident, by deducting from the value of the gross estate ....
(4) An exemption of $ioo,ooo. "SEc. 314. (b) . . . If any part of the gross estate consists of proceeds of policies of insurance upon the life of the decedent receivable by a beneficiary other than the executor, the executor shall be entitled to recover from such beneficiary such portion of the total tax paid as the proceeds, in excess of $4oooo, of sLch policies bear to the net estate. If there is more than one such beneficiary the executor shall be entitled to recover from such beneficiaries in the same ratio." Section 315 makes the tax a lien for ten years upon all property included in the gross estate. If the tax is not paid, any beneficiary or legatee can be held liable. Section 314 gives one who has paid more than he should a crossaction against those equally, or more immediately, liable.
Section 303 (e) : "The amount receivable as insurance upon the life of a nonresident . . . shall not, for the purpose of this title, be deemed property within the United States." U. S. the size of the share taken by each beneficiary, and each one pays a tax on his own share. 10 9 Thus an estate of $i,ooo,ooo divided equally among ten beneficiaries will be taxed by the federal government as an estate of $i,ooo,ooo, and not as ten estates of $ioo,ooo each; while the state will tax it as the latter. The federal estate tax on a net estate of $ioo,ooo is $1,500. On a net estate of $i,ooo,ooo the tax is $48,500, over thirty times as much.
If the gross estate is less than $ioo,ooo, there will be no federal estate tax. The tax is determined on the basis of the net estate, which is the gross estate less certain specified deductions, including a $ioo,ooo exemption in the case of residents of the United States.
It should be noted that the insurance provisions of the act only apply to policies taken out on the decedent's life. Hence, if a man wishes to obtain the advantages of an investment trust and effect a saving in taxes, he may do this by taking out a policy on the life of his wife. If an unfunded trust is created with respect to the proceeds of the policy, these proceeds will not be subject to the estate tax as a part of the husband's estate, since they are not proceeds of a policy covering the life of the decedent, and they will not be subject to the tax as a part of the wife's estate, since she did not pay the premiums either directly or indirectly 1"o and accordingly cannot be held to have taken out the policy.
The statute expressly taxes policies payable to one's estate or to one's executor, where they were taken out by the insured."' This branch of the statute also covers insurance payable to a trustee for the purpose of paying death taxes and administration expenses, so that there is no $40,0o0 exemption on such policis.
The Treasury regulations provide that:
"It includes insurance taken out to provide funds to meet the estate tax and any other taxes or charges which are enforceable against the estate. The manner in which the raIn Mimnaugh v. U. S., 66 Ct. Cl. 411 (1928) the 1918 tax (not expressly retroactive) was held applicable to policies taken out before 1918, payable to the insured's estate. policy is drawn is immaterial so long as there is an obligation, legally binding upon the beneficiary, to use the proceeds in payment of such taxes or charges." 112 As to policies payable to third parties, the statute 113 is clear on its face. It taxes all policies in excess of $40,000 taken out by the decedent on his own life. The only possible question is as to the constitutionality of the tax. It was held constitutional as to policies in which the insured retained a power to change the beneficiary, in Chase National Bank v. United States." 4 This case settles finally the ordinary case of an insurance policy, since policies are generally revocable.
However, in a funded insurance trust it would not be surprising to have both the trust and the policy irrevocable; 115 and the ordinary rights and privileges (borrowing, surrendering, endowment rights, dividends, etc.) may be given to the trustees or to the beneficiary."
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The taxation of irrevocable policies-is, therefore, of some importance, especially if the conclusion is that they are not taxable. Let us consider the taxability of irrevocable policies, first per se and then as part of an insurance trust.
The argument against the validity of a tax on an irrevocable policy is based on two grounds: That the tax is a direct tax and unconstitutional because unapportioned, in violation of the Constitution;"' or that the tax is so arbitrary and capricious as to violate the Fifth Amendment (the due process clause).
The first argument is substantially as follows." 1 8
It is first urged that-the very nature of the insurance agreement makes the " Supra note IiO, art. 26. "' Supra note 103, § 302 (g).
11278 U. S. 327, 49 Sup. Ct. 120 (1929) . Policies taken out in 1922, payable to the insured's wife and reserving a power to change the beneficiary, were held taxable under the Revenue Act of i92I.
' The term "irrevocable" will be used as a shorthand expression for the absence of a reservation of the power to change beneficiaries in policies.
. Where the policy is revocable, but the trust is not, a peculiar problem arises as to which, if either, is to govern. Staples v. Murray, 124 Kan. 73o, 262 Pac. 558 (1928). tax invalid. The insured disposes of no property in the sense of testamentary or inter vivos gifts. He merely contracts with the insurance company that in return for the payment of periodical sums the company will pay, on his death, a definite sum to a designated beneficiary. The beneficiary's interest in the contract vests immediately. There is no taxable transfer of property at the time of death, as there is in the case of the revocable policy where it is the termination of the power of revocation that is taxed." n The tax, therefore, is either imposed on the beneficiary because he is the owner of the proceeds or the chose in action, or it is a tax on the right to give property inter vivos. In either case it is a direct tax.
The second argument is based on the due process clause. It is argued that the estate tax, as a tax which the executor must pay,' 2 0 is unreasonable, since the proceeds of policies which are taxed belong to the beneficiary and not to the insured.'
2 ' The right of reimbursement 122 is surely not an adequate safeguard, for the beneficiary may be insolvent. 1 2 3 As a tax on the beneficiary it is bad, because lie pays a rate based on the size of the testator's estate.
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This is unreasonable, because the proceeds are not in any way the decedent's.' 2 5 The tax is likewise an unfair discrimination against the beneficiary of a policy on the life of one leaving a large estate. Two beneficiaries, receiving $I4O,OOO each, might pay a greatly different tax. If the insured left a net estate of $19,000,000, the beneficiary would pay a tax of approximately $IO,000; whereas if the insured left no other 2"i Stone, J., in Chase National Bank v. U. S., supra note 114 at 338, 49 Sup. Ct. at 129.
'Supra note 103, § 305 (a). "It may be doubted by some, aside from express constitutional restrictions, whether the taxation by Congress of the property of one person, accompanied with an arbitrary provision that the rate of tax shall be fixed with reference to the sum of the property of another . . . would not transcend the limitations arising from those fundamental conceptions of free government which underlie all constitutional systems." Knowlton v. Moore, supra note 104, at 77, 20 Sup. Ct. at 762.
'Supra note ia, § 314 (b). 'Furthermore, including the policies in the estate may make higher brackets applicable, and so raise the tax on the entire estate.
" Supra note 121. I See the discussion as to the directness of the tax, supra p. 376 et seq.
property the beneficiary would be free from taxation altogether.' 2 0
The answer to the first argument would seem to be that life insurance is a form of property like a savings bank deposit, being traceable to the premiums, and not a bare contract right;' 2 7 and that the vested character of a gift does not necessarily defeat the estate tax. 128 Many gifts have been held taxable under the estate tax as gifts to take effect at death, where the interests of the beneficiaries were vested inter vivos. Where S conveys to T in trust for S for life, remainder to X, the trust has been taxed. 12 9 Only three types of taxes have ever been called direct by the Supreme Court; poll taxes, income taxes, and property taxes, which, in form, tax a res. 130 It would seem that, in the absence of a binding and rigid test as to what constitutes a direct tax, the tax on policies should, and will, be held valid. The fact that the proceeds are the offspring of the premiums would make the tax on the proceeds, if not an excise on the transfer at death, an excise on the privilege of "Obviously, the word 'transfer' in the statute, or the privilege which may constitutionally be taxed, cannot be taken in such a restricted sense as to refer only to the passing of particular items of property directly from the decedent to the transferee. It must, we think, at least include the transfer of property procured through expenditures by the decedent with the purpose, effected at his death, of having it pass to another. . . . It is of some significance also that by the local law applicable to the insurer and the insured in this case, a beneficiary's rights in the policy and its proceeds are deemed to be the proceeds of the premiums expended by the insured and as such recoverable in full by one having an equitable claim attaching to the premiums. The second argument would seem to be just as applicable to the case of a revocable policy, yet the tax as applied to such policies was expressly held constitutional in Chase National Bank v. United States. 132 The general counsel of the Internal Revenue Department has expressly ruled that insurance policies, though assigned in contemplation of, or to take effect on, death, do not fall within Section 302 (c), 1 33 the section taxing such gifts.
A. State Estate Taxes
The Revenue Act of 1926 provides: "The tax imposed by this section shall be credited with the amount of any estate, inheritance, legacy, or succession taxes actually paid to any State or Territory of the District of Columbia, in respect of any property included in the grossestate. The credit allowed by this subdivision shall not exceed 8o% of the tax imposed by this section, and shall include only such taxes as were actually paid and credit therefor claimed within three years after the filing of the return required by Section 304." 134 This section allows the estate of a decedent to deduct all state inheritance taxes up to 8o per cent of the tax imposed by the rates in Section 301 (a). The result of this provision was the enactment of state estate taxes designed expressly to cover this slack. In Mississippi and Tennessee policies over $2o,ooo are included. In Colorado, Pennsylvania, Rhode Island, and Virginia the tax is expressly to be Lorne by all legatees and beneficiaries proportionately. Only in New York is the tax on policies expressly made payable by the beneficiaries.
In Mississippi and Georgia the estate tax is the only inheritance tax. In Hagood v. Doughton, 195 N. C. 811, 143 S. E. 841 (1928) the North Carolina estate tax was construed as being independent of any state inheritance taxes; its reference to the federal tax being merely for the purpose of specifying rates, etc. This would seem to make the North Carolina tax, at any rate, independent of the existence of the Federal Estate Tax.
York,' 13 have enacted miniature replicas of the federal act, with a rate schedule four-fifths of the federal rates and a provision for crediting other state inheritance taxes. Others, like California, 37 take up the slack expressly in general terms. The federal rulings will no doubt be followed in all these states. In North Dakota and Oregon the state tax is called an estate tax, but it is borne proportionately by all the legatees and is not designed to take up the slack in the federal act. Oregon has also a transfer tax based on the size of the shares of the legatees, and imposed on them individually. And see Succession of Gheens, supra note IO7, which called the federal tax a tax on those whom the law requires to bear the burden. of the tax, and so held the estate tax not deductible in computing the net estate for the levying of the state transfer tax. The states split as to this deductibility. 7 A. L. R. It is the passing of wealth at death that is the real subject of the tax. It is submitted that the same general considerations apply to the transfer taxes as to the estate tax, with reference to the taxing of insurance trusts.
IN.

C. Application to Proceeds of Policies
In only four states are insurance policies expressly taxable under the transfer tax: Wisconsin,' 4 3 Arkansas, 144 Tennessee,143 and Montana.
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Kentucky 147 expressly exempts policies payable to designated beneficiaries; North Dakota 14S exempts policies in general.
The only case found adjudicating any of these taxes is In re Allis ' Will, 149 which held the Wisconsin tax constitutional as applied to irrevocable policies taken out prior to the passage of the tax, payable to the insured's widow, where, according to the law, the policies would revest in the insured, should the widow die first. 150 The arguments against the validity of these transfer taxes are substantially the same as those against the validity of the federal tax.'' It is noteworthy that the only difference between the state and federal taxes on policies, aside from possible administrative variations, is that rates applicable in the former are not dependent upon the size of the rest of the decedent's estate.
The great majority of the state transfer taxes are silent as to policies; and, though the general tenor of authority is to the effect "WIs. STAT. (927) § 72.01 (7): "Insurance payable upon the death of any person shall be deemed a part of his estate for the purpose of the tax, and shall be taxable to the person or persons entitled thereto." 
D. Taxation of the Securities of a Funded Trust Under the Estate Tax
Where the trust is subject to a power of revocation in the settlor, alone or in conjunction with a third party, the securities on the settlor's death will be taxable under the express provisions of Section 302 (d). Where it is revocable only with the consent of the beneficiary, its taxability under this section is in doubt; it will probably be treated as on a par with an irrevocable trust.'
If the irrevocable trust be considered a trust for the benefit of the settlor-insured for life (a trust to apply the income to his use by paying his premiums), it would be taxable under Section 302 (c) .15. If it be regarded as a trust to accumulate during the settlor's life for the benefit of the beneficiary, it would seem similarly taxable, though the few authorities on the point are unharmonious. Cf. U. S. Treas. Reg. 7o, art. 18: "Where the decedent reserved only a portion of the income, only a corresponding proportion of the value of the property should be included in the gross estate, unless, however, the possession or enjoyment of the remaining portion of the transferred property, or a part thereof, was postponed until, at or after the decedent's death, in which case there should also be included in the gross estate such remaining portion or part thereof, as the case may be." But cf. McCormick v. Commissioner, 33 B. T. A. 423 (1928) . a trust to pay the premiums for the beneficiary, it would seem to be non-taxable under Reinecke v. Northern Trust Company. 15 7 Where the trust produces more income than needed to pay the premiums, the surplus may go (a) to the insured, in which case the trust res would be taxable as to the amount over and above that needed to produce an income sufficient to pay the premiums ;-"" (b) to buy additional policies, in which case the entire res would remain an entity; (c) to the beneficiary, in which case the amount taxable in (a) would seem to be non-taxable under Reinecke v. Northern Trust Company. Since such trusts play an integral part in the plans of settlors for the disposition of their property after their death, it would seem that they should not escape taxation.
The problems arising in the application of state transfer taxes to the securities of a funded trust are similar to those under the estate tax. Where the trust is irrevocable, it will be taxable if it be regarded as a trust for the benefit of the settlor for life. 5 ' If it be regarded as an accumulation, the same doubt arises.
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If it be regarded as a trust for the benefit of the beneficiary forthwith, the authorities are divided. 
Federal Income Tax
The law here is comparatively well settled. During the continuance of the funded trust the income earned by the trust securities is taxable to the settlor, in so far as it may be used to pay premiums on insurance on his life.' 6 If the surplus income, if any, is, or may be, distributed to, or accumulated for, the benefit of the settlor, in his discretion "alone or in conjunction with any person not a beneficiary of the trust", 1 ' 7 it is taxable to him; likewise, if the surplus income is payable to a third party, but the trust is revocable.' 0 8 Where the surplus income is to be paid to a third party, it is taxable to him, whether it is paid over or not.' 6 9 to amend, or to revoke any transfer, or any portion thereof, as to the portion remaining at the time of the death of the grantor, vendor or donor, thus subject to alteration, amendment, or revocation."
Colo. Laws 1927, C. 114, § 2(5) similarly covers a power in the settlor alone, or with others, to revest himself with the property. (Supp. 1928) : "Where any part of the income of a trust is or may be applied to the payment of premiums upon policies of insurance on the life of the grantor . . . such part of the income of the trust shall be included in computing the net income of the grantor." "May be" would seem to include a case where the trustee has the discretionary right to apply the income to the policies but is not bound to do so.
1 Ibid. § 167.
'
Ibid § 166: "Where the grantor of a trust has, at any time during the taxable year, either alone or in conjunction with any person not a beneficiary of the trust, the power to revest in himself title to any part of the corpus of the trust, then the income of such part of the trust for such taxable year shall be included in computing the net income of the grantor." Held constitutional as applied to a trust created before the passage of the act. Corliss v. Bowers, 34 F. Where it is payable in the discretion of the trustee, it is taxable to the beneficiary if actually paid over. 170 Where the surplus income is to be accumulated, or, in the exercise of the trustee's discretion, it is accumulated, it is taxable to the trustee, 17 ' the estate being allowed the exemption of a single person. 72 Dividends, etc., received from insurance companies during the life of the insured are not taxable as income, unless they exceed the aggregate premiums or consideration paid (whether or not during the taxable year) .17 After the death of the insured, the proceeds paid over are not taxable income, but, if they are held by the insurer under an agreement to pay interest, the interest is taxable income.
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Of course, if the trust continues, the income of the augmented trust will be taxed in the usual fashion.
Since the Federal Income Tax is graduated, a considerable saving is sometimes possible through the creation of an insurance trust. For example, on net incomes over $ioo,ooo there is a twenty per cent surtax on the excess over $ioo,ooo, in addition to a five per cent normal tax on the excess over $8,ooo. On the other hand, there is no surtax on incomes of $io,ooo or under. Hence if a settlor creates a trust in which the income is taxable to a trust or beneficiary whose net income will still be less than $io,ooo, he saves the twenty per cent surtax on that sum. If the income of the trust or beneficiary is over $io,ooo, there is still a considerable saving, since the surtax varies with the amount of the income. If the income of the trust or beneficiary is less than $8,ooo, there is a similar saving on the normal tax.
State Income Taxes Th
There are no express provisions as to who bears the burden on the income used to pay the premiums. In New York the surrogate has held them taxable to the insured, in a trust on the This is a peculiar decision. Consider the case of a rich uncle creating a large trust on the life of his poor nephew, for the benefit of the nephew's children; would the nephew have to bear the burden? Could he, unless there was sufficient surplus income to cover the tax? Suppose the trust contained a provision for the use of all surplus income for the purchase of additional policies? It would seem that the insured is a mere figurehead. In New Hampshire the tax would fall on the ultimate beneficiary, if ascertained and an inhabitant of the state.
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In the rest of the states it would seem that the income would be taxable to the trustee, probably by way of analogy to an accumulation. This seems to be the most equitable method, and, incidentally, it would probably bring more revenue to the state, since there would be no exemptions for dependents. Where the surplus income is actually paid or is payable, though this is not done, it is taxable to the beneficiary. However, in New York, where the trustee has a discretion as to the distribution, it is taxable to him, although he actually pays it over to some beneficiary.' 17 A majority of the states grant full exemption to policy returns during the life of the insured.'
79 After the death of the insured the federal provisions generally apply.
CONCLUSION
A subject like insurance trusts reflects the peculiar difficulty of writing anything adequate about a contemporary business topic, if one restricts his discussion largely to legal material. The lawyer dealing with insurance trusts is first faced with the problem of drafting instruments. He needs, of course, to consider possible legal complications, but he must also take into account the business situation of the parties. If this article were really complete it would attempt to apply its suggestions to some of the concrete tasks of the legal draftsman. 
